
Critical Law Basics All Public Health Professionals Should Know

What does Law have to do with your work in Public Health/Healthcare? Everything!

These practice-oriented, interactive workshops are designed to help attendees gain an understanding of how to 
work with the law in their public health positions.

Topics covered:

Each workshop costs $150, including materials.

Discounts available for anyone signing up for three or more workshops. 
We also offer discounts for current students, BUSPH alumni, and BU faculty and staff. 

1. Contracts in Healthcare - Why they are important and how they work Monday, June 5, 12:30-2:00pm

2. Healthcare Licensure - Legal issues in getting it and keeping it Monday, June 12, 12:30-2:00pm

3. Privacy and Public Health Surveillance - Beware embedded data pixels! Monday, June 19, 12:30-2:00pm

4. Professional Negligence - How these cases arise and are handled Monday, June 26, 12:30-2:00pm

5. Access to Care - Emergency care and public health benefit programs Monday, July 10, 12:30-2:00pm



Healthcare Contracts
A Brief Look



Basic elements of a contract:

• The formation of a contract requires the following elements: 
• offer, 
• the acceptance of the offer, 
• consideration, 
• performance.
• The contract must not be for an illegal activity (if so, it would be void as 

against public policy)

• These elements are legally required, under the law of contract, in order to 
form a contract that will be recognized as legally enforceable. 



Examples of types of contracts that are 
entered into in the healthcare field: 
• provider network contracts, such as when a healthcare system enters 

contracts with physician group practices; 
• service contracts for outsourcing certain administrative tasks to a 

third party, such as a management company that provides medical 
coding and patient billing services;

• care transfer contracts are also utilized in the healthcare field for the 
purpose of patient transfer from one level of care to another (such as 
from a hospital to a skilled nursing facility); 

• affiliation agreements between two or more healthcare entities which 
often provide for the joint performance of certain healthcare tasks.  



Healthcare contracts (cont.)

• Healthcare contracts explain the relationship between the parties to 
the contract and spell out each party’s duties and obligations, the 
duration of the agreed-upon arrangement covered by the contract’s 
terms, and other important points that concern the parties’ 
performance obligations and achieving the purpose of the contract.  

• But healthcare contracting, in particular, typically will require 
reference to law (state and/or federal laws and regulations) which 
may require that certain provisions be incorporated in the contract 
aimed at facilitating patient care and protecting patients.



Operation of restrictive covenants (noncompete agreements) in healthcare 
employment contracts:

• In general, a non-compete clause in a contract between an employer and an 
employee would prevent the employee from working for a competing employer, 
or starting a competing business, typically within a certain geographic area and 
would extend for period of time after their employment relationship ends.  From 
a policy perspective, non-compete clauses prevent employees who subject to 
them from leaving jobs and tend to decrease competition.  

• In healthcare in particular, noncompete agreements in healthcare contracts affect 
more than just the immediate parties to the contract.  For example, a concern 
raised during the COVID-19 pandemic was how to address staffing shortages and 
whether physicians could provide care outside of a non-compete agreement or 
restrictive covenant:  for example, when a physician, under such an agreement, 
was asked to help out in a competing hospital’s emergency department.  As a 
legal matter, in normal circumstances, this situation might result in violation of 
the physician’s noncompete agreement.  



The FTC Proposed Rule

• The FTC has interpreted noncompete agreements as constituting an 
unfair method of competition and therefore that they violate Section 
5 of the Federal Trade Commission Act. 

• On January 5, 2023, the FTC issued a proposed regulation which 
would prohibit inclusion of non-compete provisions in contracts, 
including between healthcare entities and healthcare workers whom 
they employ -



Non-Compete Clause Rulemaking | Federal Trade Commission (ftc.gov)

https://www.ftc.gov/legal-library/browse/federal-register-notices/non-compete-clause-rulemaking


The case of Mary K. Brown
State of Wisconsin v. Mary K. Brown



Case citation:



Count 1 in the complaint:



Count 2 in the complaint:



Background - Excerpt from complaint:



According to the complaint, Mary Brown is a CNA (Certified Nurse Aide).  
From the Wisconsin Department of Health Services website - Nurse Aide Program: 
Becoming a CNA in Wisconsin | Wisconsin Department of Health Services

• In Wisconsin, each CNA must work for pay at least 8 hours during each 24-month 
certification period. An RN (registered nurse) or LPN (licensed practical nurse) 
must supervise the work. The work must be done in one of these settings:

• Federally certified (Medicare and/or Medicaid certified) nursing home
• Hospice
• Home health agency
• Intermediate care facility for individuals with intellectual disabilities
• State-licensed hospital
• Facility for people with developmental disabilities
• Rural medical center that provides one or more of these services
• Working in a private duty or unregulated setting doesn't meet the requirements 

for renewing.

https://dhs.wisconsin.gov/caregiver/nurse-aide/nurse-aide.htm#:%7E:text=Becoming%20a%20Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency%20evaluation%20program.&text=Becoming%20a%20Certified%20Nurse,2%20Competency%20evaluation%20program.&text=Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency
https://dhs.wisconsin.gov/caregiver/nurse-aide/nurse-aide.htm#:%7E:text=Becoming%20a%20Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency%20evaluation%20program.&text=Becoming%20a%20Certified%20Nurse,2%20Competency%20evaluation%20program.&text=Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency


Nurse Aide Program: Becoming a CNA in Wisconsin | Wisconsin Department of Health Services

• Nurse Aide Program: Becoming a CNA in Wisconsin
• We include every CNA (certified nurse aide) in our state on the Wisconsin 

Nurse Aide Registry. This meets state and federal regulations. We include a 
nurse aide in the registry after they successfully complete both:

• A nurse aide training program, or basic nursing course for professional 
nurses or licensed practical nurses.

• A competency evaluation program.
• The state of Wisconsin must approve both programs.
• A person can transfer from another state registry if that person meets all 

requirements of the Wisconsin Nurse Aide Registry.

https://dhs.wisconsin.gov/caregiver/nurse-aide/nurse-aide.htm#:%7E:text=Becoming%20a%20Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency%20evaluation%20program.&text=Becoming%20a%20Certified%20Nurse,2%20Competency%20evaluation%20program.&text=Certified%20Nurse%20Aide%20%28CNA%29,nurses%2C%20and%202%20Competency


Nurse Aide Program: Training and Registry | Wisconsin Department of Health Services

• Nurse aides perform important work caring for Wisconsin residents. 
CNAs (certified nurse aides) work under the direct supervision of an 
LPN (licensed practical nurse) or RN (registered nurse). CNAs:

• Assist residents with activities of daily living, such as bathing, 
dressing, and eating.

• Perform procedures that are within the scope of practice for a CNA.

https://dhs.wisconsin.gov/caregiver/nurse-aide/index.htm


Excerpt from complaint regarding 
investigational interview of Mary Brown:



PRIVACY OF HEALTHCARE 
INFORMATION

Recent developments



The “Jelly Bean” Settlement - website JELLY BEAN HEALTHCARE CYBERSECURITY FAILURE - SETTLEMENT AGREEMENT-
USDOJ.pdf



Excerpt from DOJ announcement:
Background:



Excerpt from DOJ announcement:



The Case of the Wrong Leg
Implications in Negligence - Medical Malpractice



Excerpt from Tampa Bay Times (03/10/1995):



Excerpt from New York Times (05/12/1995):



New York Times excerpt (09/17/1995):



Excerpt from New York Times article (cont.):



EMTALA - Emergency Medical 
Treatment & Labor Act 

Act and Regulations – For discussion of select terms



In 1986, Congress enacted the Emergency Medical Treatment & Labor Act (EMTALA) 
to ensure public access to emergency services regardless of ability to pay. 

• Section 1867 of the Social Security Act imposes specific obligations on Medicare-participating 
hospitals that offer emergency services to provide a medical screening examination (MSE) when a 
request is made for examination or treatment for an emergency medical condition (EMC), 
including active labor, regardless of an individual's ability to pay.

• Hospitals are then required to provide stabilizing treatment for patients with EMCs. If a hospital is 
unable to stabilize a patient within its capability, or if the patient requests, an appropriate transfer 
should be implemented.



42 U.S. Code § 1395dd

• (a)MEDICAL SCREENING REQUIREMENT

• In the case of a hospital that has a hospital emergency department, if any individual 
(whether or not eligible for benefits under this subchapter) comes to the emergency 
department and a request is made on the individual’s behalf for examination or 
treatment for a medical condition, the hospital must provide for 
an appropriate medical screening examination within the capability of the hospital’s 
emergency department, including ancillary services routinely available to the 
emergency department, to determine whether or not an emergency medical 
condition (within the meaning of subsection (e)(1)) exists.

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-543811625-140307164&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-638938755-1009355610&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-638938755-1009355610&term_occur=999&term_src=


• (b)NECESSARY STABILIZING TREATMENT FOR EMERGENCY MEDICAL CONDITIONS AND LABOR(1)

• IN GENERAL If any individual (whether or not eligible for benefits under this 
subchapter) comes to a hospital and the hospital determines that the individual 
has an emergency medical condition, the hospital must provide either—
(A)within the staff and facilities available at the hospital, for such further 
medical examination and such treatment as may be required to stabilize the 
medical condition, or

• (B)for transfer of the individual to another medical facility in accordance with 
subsection (c).

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-638938755-1009355610&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-303628742-1009355614&term_occur=999&term_src=
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-99713814-1009355612&term_occur=999&term_src=title:42:chapter:7:subchapter:XVIII:part:E:section:1395dd
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-1280882667-1009355613&term_occur=999&term_src=title:42:chapter:7:subchapter:XVIII:part:E:section:1395dd


42 CFR 489.24(b) “Comes to the emergency department”

• with respect to an individual who is not a patient (as defined in this 
section), the individual -

• (1) Has presented at a hospital's dedicated emergency department, as 
defined in this section, and requests examination or treatment for a 
medical condition, or has such a request made on his or her behalf. In the 
absence of such a request by or on behalf of the individual, a request on 
behalf of the individual will be considered to exist if a prudent layperson 
observer would believe, based on the individual's appearance or behavior, 
that the individual needs examination or treatment for a medical 
condition; 

• (2) Has presented on hospital property, as defined in this section, other 
than the dedicated emergency department, and requests examination or 
treatment for what may be an emergency medical condition, or has such a 
request made on his or her behalf. In the absence of such a request by or 
on behalf of the individual, a request on behalf of the individual will be 
considered to exist if a prudent layperson observer would believe, based 
on the individual's appearance or behavior, that the individual needs 
emergency examination or treatment; 



42 CFR 489.24(b) “Comes to the emergency department” 
(continued)

• (3) Is in a ground or air ambulance owned and operated by the hospital 
for purposes of examination and treatment for a medical condition at a 
hospital's dedicated emergency department, even if the ambulance is 
not on hospital grounds. However, an individual in an ambulance 
owned and operated by the hospital is not considered to have “come to 
the hospital's emergency department” if -

• (i) The ambulance is operated under communitywide emergency 
medical service (EMS) protocols that direct it to transport the individual 
to a hospital other than the hospital that owns the ambulance; for 
example, to the closest appropriate facility. In this case, the individual is 
considered to have come to the emergency department of the hospital 
to which the individual is transported, at the time the individual is 
brought onto hospital property; 

• (ii) The ambulance is operated at the direction of a physician who is not 
employed or otherwise affiliated with the hospital that owns the 
ambulance; or 



42 CFR 489.24(b) “Comes to the emergency department” 
(continued)

• 4) Is in a ground or air nonhospital-owned ambulance on hospital property for presentation for 
examination and treatment for a medical condition at a hospital's dedicated emergency 
department. However, an individual in a nonhospital-owned ambulance off hospital property is 
not considered to have come to the hospital's emergency department, even if a member of the 
ambulance staff contacts the hospital by telephone or telemetry communications and informs the 
hospital that they want to transport the individual to the hospital for examination and treatment. 
The hospital may direct the ambulance to another facility if it is in “diversionary status,” that is, it 
does not have the staff or facilities to accept any additional emergency patients. If, however, the 
ambulance staff disregards the hospital's diversion instructions and transports the individual onto 
hospital property, the individual is considered to have come to the emergency department.



Critical Law Basics All Public Health Professionals Should Know

What does Law have to do with your work in Public Health/Healthcare? Everything!

These practice-oriented, interactive workshops are designed to help attendees gain an understanding of how to 
work with the law in their public health positions.

Topics covered:

Each workshop costs $150, including materials.

Discounts available for anyone signing up for three or more workshops. 
We also offer discounts for current students, BUSPH alumni, and BU faculty and staff.

1. Contracts in Healthcare - Why they are important and how they work Monday, June 5, 12:30-2:00pm

2. Healthcare Licensure - Legal issues in getting it and keeping it Monday, June 12, 12:30-2:00pm

3. Privacy and Public Health Surveillance - Beware embedded data pixels! Monday, June 19, 12:30-2:00pm

4. Professional Negligence - How these cases arise and are handled Monday, June 26, 12:30-2:00pm

5. Access to Care - Emergency care and public health benefit programs Monday, July 10, 12:30-2:00pm
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